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108th Congress SENATE REPORT
2d Session 108-421

ACTIVITIES OF THE COMMITTEE ON GOVERNMENTAL
AFFAIRS DURING THE 107TH CONGRESS

DECEMBER 7, 2004.—Ordered to be printed

Ms. COLLINS, from the Committee on Governmental Affairs,
submitted the following

REPORT

This report reviews the legislative and oversight activities of the
Committee on Governmental Affairs during the 107th Congress.
These activities parallel the broad scope of responsibilities vested
in the Committee by the Legislative Reorganization Act of 1946, as
amended, rule XXV(k) of the Standing Rules of the Senate, and ad-
ditional authorizing resolutions. Senator Thompson was Chairman
of the Committee at the outset of the 107th Congress. In June
2001, majority control of the Senate changed hands and Senator
Lieberman served as Chairman for the remainder of the Congress.

I. HIGHLIGHTS OF ACTIVITIES

In the 107th Congress, the Senate Committee on Governmental
Affairs responded quickly and decisively to the crisis occasioned by
the devastating terrorist attacks of September 11, 2001. The Com-
mittee was uniquely qualified to shape the government’s organiza-
tional response to the terrorist threat, both because of its jurisdic-
tion over government reorganization, and because of its experience
addressing a broad variety of Executive Branch management chal-
lenges. The result of the Committee’s efforts was landmark legisla-
tion signed into law that fundamentally reorganized the Federal
Government to meet the threat of terrorism and other threats to
our homeland security—the Federal Government’s most significant
reorganization in a half century. For the first time, a new Depart-
ment has as its primary mission protecting the American homeland
from a variety of threats, the foremost of which is a terrorist at-
tack. If fully and effectively implemented, the legislation will great-
ly enhance our government’s capacity to deal with threats to our
homeland.

In the months after the September 11 attacks, the Committee en-
gaged in vigorous oversight of the state of the Nation’s ability to
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prevent, protect against and respond to a terrorist attack. Hearings
probed the organization and vulnerabilities of many aspects of our
government’s operations and examined possible solutions. One
month after the September 11 attacks, Chairman Lieberman and
Senator Specter introduced a bill to create a new Department of
Homeland Security to reorganize the Federal Government’s dis-
persed and dysfunctional domestic defense programs into a consoli-
dated Department of Homeland Security led by a Secretary ac-
countable to the American people. The proposal (twice approved by
the Committee) evolved through the contributions of other Mem-
bers of the Committee, other Senators, and, ultimately, the Admin-
istration. After a vigorous Senate debate on the legislation, in
which Chairman Lieberman and Ranking Minority Member
Thompson served as floor managers, the legislation to create a new
Department was enacted as the Homeland Security Act of 2002
(H.R. 5005, Public Law 107—-296).

Chairman Lieberman also introduced, and the Committee ap-
proved, legislation to establish an independent commission to in-
vestigate the specific facts and circumstances of the terrorist at-
tacks, and to make recommendations based on the commission’s
conclusions (S. 1867). That legislation also passed at the end of the
Congress, as part of the Intelligence Reauthorization Act of 2002
(Public Law 107-306).

The Committee also continued to pursue its wide reaching legis-
lative and oversight mandates to promote the operation of an effi-
cient and effective government, and to ensure the vigorous imple-
mentation of the Nation’s laws by the Executive Branch. The Com-
mittee developed, approved, and ultimately saw signed into law
historic legislation harnessing modern information technology to
make government more professional and proficient in serving the
people—The E-Government Act of 2001 (S. 803; Public Law 107—
347). This legislation to promote electronic government included a
variety of important new information management provisions that
promoted the government’s use of the Internet and new informa-
tion technologies, and improved information dissemination, infor-
mation security, and training for information technology workers.
Laws mandating more rigorous financial management by Federal
agencies were reported by the Committee and enacted into law (S.
2644 and H.R. 4685, Public Law 107-289; H.R. 4878, Public Law
107-300). Provisions improving management of the Federal work-
force and providing for emergency procurement flexibility passed as
part of the Homeland Security Act of 2002 (Public Law 107-296;
Title XIII and Title VIII, Subtitle F).

The Committee balanced these landmark legislative efforts with
important investigative and oversight work scrutinizing the inde-
pendence and effectiveness of those responsible for overseeing the
Nation’s financial and energy markets, which were scarred broadly
and deeply by the scandalous collapse of Enron Corporation in De-
cember 2001. In January 2002, Chairman Lieberman and Ranking
Minority Member Thompson launched a far-reaching investigation
into the role of these watchdogs in Enron’s implosion, with the goal
of determining where the system failed investors in order to pre-
vent a similar debacle from recurring. At the same time, Senators
Levin and Collins, through the Permanent Subcommittee on Inves-
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tigations, conducted a bipartisan investigation into issues related
to the collapse of Enron Corporation. The full Committee also con-
ducted extensive investigations into the Administration’s rollback
of environmental regulations, and probed the energy markets, elec-
tion reform, DC voting rights, and a variety of other issues.

HOMELAND SECURITY

In response to the devastating terrorist attacks of September 11,
2001, the Committee engaged in a lengthy and detailed oversight
process into how to strengthen homeland security. Informed by
that process, Chairman Lieberman introduced and moved through
the Committee and to the Senate floor legislation to create a new
Department of Homeland Security (S. 2452). The Homeland Secu-
rity Act of 2002, ultimately enacted as H.R. 5005, consolidates myr-
iad agencies with responsibilities for homeland security into a sin-
gle Department. As a result of this legislation, for the first time a
new Department will have as its primary mission defending the
American homeland against a variety of threats, the foremost of
which is terrorist attacks.

Beginning on September 12, 2001, the Committee held a total of
19 hearings on homeland security. Four of the hearings focused
specifically on how government can best be organized to meet the
threat of terrorism on our homeland. The rest of the hearings ad-
dressed particular homeland security concerns, and also informed
the process by which Chairman Lieberman and others drafted and
revised comprehensive legislation to create a Department of Home-
land Security. These hearings began on September 12, 2001, with
the first of three sessions on critical infrastructure protection, and
continued through June 26-28, 2002, with 2 days of hearings into
the role of the intelligence community in homeland security, and a
third hearing into protecting against weapons of mass destruction.
Other hearings addressed aviation security, bioterrorism, mail safe-
ty, port security, the role of State and local governments in home-
land security, rail safety, and public health preparedness.

The hearings on specific proposals for government reorganiza-
tions began on September 21, 2001, when former Senators Hart
and Rudman described how their United States Commission on Na-
tional Security/21st Century, in a report entitled “Road Map for
National Security: Imperative for Change,” had found that the gov-
ernment was woefully unprepared for terrorist attacks, and rec-
ommended the creation of a new Department to provide for a more
coordinated defense against attacks on United States territory.
Soon after, on October 11, 2001, Senators Lieberman and Specter
introduced legislation to create a new Department (S. 1534), mod-
eled after the Hart-Rudman recommendations. At a hearing the
next day, the Committee examined this and other legislative pro-
posals, including one put forward by Senator Graham (S. 1449) to
establish a National Office for Combating Terrorism. At a third
hearing, on April 11, 2002, the Committee examined draft legisla-
tion that synthesized and expanded upon the legislative approaches
taken in the Lieberman-Specter and Graham proposals. The inte-
grated bill, S. 2452, was ordered reported out of the Committee on
May 22, 2002, and reported to the Senate on June 24, 2002 (S.
Rept. 107-175).
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Before the Senate had a chance to consider the Committee’s
homeland security bill, the President—in June 2002—drafted pro-
posed legislation to create a Department of Homeland Security. At
a hearing on June 20, 2002, the Committee compared the Presi-
dent’s proposal to the legislation the Committee had already re-
ported out (S. 2452). The Administration’s bill included almost all
of S. 2452’s organizational elements regarding the Department but
offered additional provisions, such as allowing the Department’s
management to establish a new personnel system, and turning over
broad authority to the Executive Branch in a number of areas, in-
cluding appropriations and reorganization of agencies and pro-
grams within the Department. The Administration’s bill also did
not include a statutory White House office on combating terrorism.

On July 24 and 25, 2002, the Committee held a business meeting
to consider an amended version of the Committee-approved home-
land security legislation that contained many of the Administra-
tion’s suggestions on organizational structure. The business meet-
ing also gave Committee members the opportunity to offer and vote
on a wide variety of amendments. The Committee considered 40
first-degree amendments and adopted 31 of them. The modified
version of S. 2452 was approved on a bipartisan vote of 12-5; it be-
came the basis for Senate floor debate, which began in September
2002.

The legislation created a Department of Homeland Security led
by a Presidentially-appointed, Senate-confirmed Secretary and di-
vided into six major divisions or directorates. Each directorate had
a core mission of the Department: (1) shoring up our borders and
transportation system; (2) preparing for and responding to emer-
gencies; (3) protecting our infrastructure; (4) fusing intelligence; (5)
improving immigration security; and (6) coordinating and pro-
moting science and technology research and development for home-
land security. The bill proposed to combine more than two dozen
Federal agencies and offices with homeland security missions, such
as the Coast Guard, the Customs Service, the Federal Emergency
Management Agency, the Transportation Security Administration,
the border inspection functions of the Department of Agriculture’s
Animal and Plant Health Inspection Service, and several other crit-
ical agencies and offices, into a unified cabinet-level Department.
It also included long-sought reforms of the Immigration and Natu-
ralization Service by creating a bureau of immigration services and
a bureau of enforcement and border affairs within an overall immi-
gration directorate. Finally, it incorporated far-reaching bipartisan,
consensus civil service reforms drafted by Senators Voinovich and
Akaka that require the appointment of chief human capital officers,
reform the competitive hiring process, improve performance man-
agement within the Senior Executive Service, and afford other tools
for improving human capital management government-wide.

In September and October of 2002, Chairman Lieberman and
Ranking Minority Member Thompson led the debate on the floor of
the Senate regarding many aspects of the Committee’s legislation.
Among the most disputed issues were the Administration’s efforts
to establish a new personnel system for employees of the new De-
partment, including a new system for labor relations, and to seek
new authorities in a number of other managerial areas. The Ad-
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ministration believed that the Secretary of the new Department
needed flexibility to set the rules regarding Department personnel,
while others argued that the Administration provisions would alter
procedures and remedies in a way that could undermine merit sys-
tem principles and were unrelated to national security needs.
Other debate centered around the inclusion in the legislation of a
White House Terrorism Office with a Senate-confirmed Director,
and an alternative amendment offered by Senator Byrd that would
have established the Department more gradually. Senators Gramm
and Miller offered their own version of the homeland security legis-
lation as an amendment. Repeated attempts to achieve cloture on
the legislation were unsuccessful.

On November 13, 2002, the House passed new legislation (H.R.
5710) to establish a Department of Homeland Security that in-
cluded some of the Administration supported provisions on per-
sonnel matters and other issues, although with some significant
modifications from the President’s original June 18, 2002 proposal.
The same day, the Senate tabled the Committee-approved version
of the homeland security legislation on a 50-47 vote. Several days
later, on November 19, 2002, the Senate essentially adopted the
text of H.R. 5710 and, after more than 2 months of floor debate on
the legislation, the Senate passed the legislation to create a De-
partment of Homeland Security by a vote of 90-9. The House
agreed to the Senate amendment by unanimous consent on Novem-
ber 22, 2002. President Bush signed the Homeland Security Act of
2002 (H.R. 5005) into law on November 25, 2002 (Public Law 107—
296).

Although it contained alternative provisions on personnel man-
agement and organizational authority, the version of H.R. 5005
that was ultimately enacted is very similar in its organizational
components to the legislation that was approved by the Committee
and will focus leadership and resources on key areas for securing
our homeland by creating directorates within the Department for:
(1) information analysis and infrastructure protection; (2) border
and transportation security; (3) emergency preparedness and re-
sponse; and (4) science and technology. Other key elements of the
Department include an Office for State and Local Government Co-
ordination, a separate bureau for immigration and citizenship serv-
ices, and officers devoted to civil rights and civil liberties and to
privacy. Under this configuration, immigration, customs and agri-
cultural border inspectors for the first time will operate within a
single chain of command; diverse programs on cyber-security and
critical infrastructure protection will be coordinated within a single
directorate, which should also include an intelligence fusion center
to analyze all homeland threats; emergency response programs will
be coordinated with homeland security planning; and a new science
and technology capability will advance the research and develop-
ment agenda of the host of agencies with homeland security mis-
sions. The Secretary of the new Department will have authority to
focus and lead the Nation’s homeland security efforts.

COMMISSION TO INVESTIGATE THE TERRORIST ATTACKS

Although the terrorist attacks of September 11, 2001 caused tre-
mendous carnage and loss of life, as of late 2002 no official govern-
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mental inquiry had been established to comprehensively examine
the tragedy. This despite the fact that such investigations are rou-
tinely conducted after plane crashes and terrorist attacks against
U.S. Government facilities.

On December 20, 2001, Senators Lieberman and McCain intro-
duced legislation calling for the establishment of an independent
inquiry to investigate the terrorist attacks of September 11, 2001.
The legislation, S. 1867, was referred to the Committee. It required
the creation of a non-partisan, blue-ribbon commission to produce
a definitive report detailing how our government failed to detect
the plot and protect the homeland, and recommending how our Na-
tion’s defenses against terrorism could be improved. The proposal
set a broad scope for the Commission, extending its jurisdiction to
all relevant areas, including the private sector and State and local
governments. It gave the Commission subpoena power, and re-
quired it to report its findings within 18 months.

On February 7, 2002, Chairman Lieberman held a Committee
hearing on the commission legislation. Four witnesses, who had
served on past commissions, testified in support of the bill. On
March 21, 2002, the Committee unanimously ordered the bill re-
ported to the full Senate. On September 24, 2002, the Senate over-
whelmingly voted to create a commission as an amendment to the
Homeland Security legislation; earlier, the House of Representa-
tives had voted for a narrower inquiry as part of intelligence reau-
thorization legislation. In conference, the House and Senate Intel-
ligence Committees agreed to establish a commission similar to the
version that had passed the Senate, as part of the Intelligence Re-
authorization Act (Public Law 107-306). The legislation was en-
acted on November 27, 2002. The Commission, led by Chairman
Thomas Kean and Vice-Chair Lee Hamilton, began its work in Jan-
uary 2003.

E-GOVERNMENT AND INFORMATION RESOURCES MANAGEMENT

The 107th Congress passed important new legislation to promote
next generation government. The passage of Chairman Lieberman’s
“E-Government Act of 2002” represented the culmination of 3 years
of work by the Committee. The legislation will improve the organi-
zation and delivery of information and services over the Internet,
and will establish a new information resources management frame-
work to transform the way government operates.

Senator Lieberman introduced the E-Government Act of 2001 (S.
803) on May 1, 2001. The Committee held a hearing on the legisla-
tion on July 11, 2001. On March 21, 2002, the Committee unani-
mously ordered reported an amended version, and the bill passed
the Senate by unanimous consent on June 27, 2002. In September,
the House Government Reform Committee began to consider the
legislation; an agreement was reached between the House and Sen-
ate Committees in which several provisions were added, but the
original Senate provisions were left intact. The revised legislation
passed the House and Senate as H.R. 2458 on November 15, 2002;
the President signed it on December 17, 2002 (Public Law 107—
347).

The E-Government Act of 2002, among other things, creates an
Office of Electronic Government within OMB headed by a Presi-
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dentially-appointed Administrator, to provide focused, top level-
leadership on e-government and information technology issues. The
Administrator will allocate money from a substantial E-Govern-
ment Fund to support interagency projects and other innovative
programs. The Act requires that information and services on the
Internet be organized according to citizens’ needs, rather than
agency jurisdiction, and accessible from a single point, or portal.
Several provisions require that government information be better
organized and made more easily searchable.

Sweeping new privacy protections require government officials to
consider privacy ramifications when developing information tech-
nology systems or beginning information collections. Federal agen-
cies are required to post their website privacy policies in machine
readable formats, making it easier for individuals’ Internet brows-
ers to access and screen them. The privacy provisions represent one
of the most significant expansions of individuals’ privacy protec-
tions since the passage of the 1974 Privacy Act.

The Act also addresses an impending shortage of skilled informa-
tion technology professionals in the Federal workforce; requires
agencies to conduct their rule-making online; and directs courts to
post their judicial opinions and other information online.

The Act authorizes and makes permanent the information secu-
rity provisions originally authored by Senators Thompson and
Lieberman in the 106th Congress (Public Law No. 106-398); the
provisions appearing in the final bill were expanded upon with the
addition of House legislation, the Federal Information Security
Management Act. The Act also improves Federal agency informa-
tion security by authorizing funds for the development of a Federal
bridge certification authority for digital signature compatibility.

The Act includes a modified version of the “Digital Tech Corps
Act of 2002,” introduced in the Senate by Senator Voinovich (S.
1913) and in the House by Representative Tom Davis (H.R. 3925)
(first introduced as H.R. 2678, then as H.R. 3925). The provision
authorizes the exchange of information technology workers between
the private sector and Federal Government agencies. Other lan-
guage added by the House included an expansion of share-in-sav-
ings contracting authority, and an authorization for State and local
governments to purchase information technology off the Federal
supply schedule.

THE COLLAPSE OF ENRON CORPORATION

On December 2, 2001, Enron Corp., then ranked as America’s
seventh largest company, filed for bankruptcy amid allegations of
wide-ranging fraud. The collapse of the company left thousands of
employees without jobs; it also erased billions of dollars of savings
for many of those employees and many more investors. Enron’s col-
lapse, moreover, triggered a crisis of confidence in the U.S. finan-
cial markets, which was sustained by the parade of corporate
debacles that followed—WorldCom, Global Crossing, and Tyco,
among others.

In January 2002, the Committee began a broad investigation into
Enron’s failure. Specifically, the Committee examined a variety of
government and private entities with responsibility for overseeing
or monitoring aspects of Enron’s activities and protecting the public
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against the type of disaster that resulted. The Chairman asked
Committee staff to determine whether these watchdogs could have
done anything to prevent, or at least detect earlier, the problems
that led to Enron’s collapse.

At the same time, the Committee’s Permanent Subcommittee on
Investigations undertook a parallel investigation into how Enron
was governed and the accounting ploys and other mechanisms it
had used to improve the appearance of its financial statements. In
particular, the Subcommittee looked at the role of Enron’s Board
of Directors in the company’s collapse and at the ways in which
certain large financial institutions assisted Enron in structuring
questionable, highly complex transactions designed to hide debt
and to increase the appearance of the company’s revenues.

Starting in February 2002, the Committee sought information
from a number of government agencies about their contacts with
and oversight of Enron, including the Securities and Exchange
Commission, the Federal Energy Regulatory Commission (FERC),
the Commodity Futures Trading Commission, the Department of
Labor, the Department of Energy and the Commerce Department.
The Committee also requested information regarding contacts with
Enron from the ten agencies whose leaders served as members of
the National Energy Policy Task Force headed by Vice President
Cheney. In addition, the Committee requested information from the
Archivist of the United States regarding contacts with Enron by
prior White House administrations, going back to January 1, 1992.
The Committee sought similar information from the current White
House; when it was not forthcoming, the Committee subpoenaed
the materials containing that information on May 22, 2002. On the
same date the subpoenas were issued, the White House provided
the Committee with, and for the first time made public, an exten-
sive list of contacts between Enron officials and the staffs of the
Executive Office of the President and the Office of the Vice Presi-
dent. The Committee also subpoenaed documents from Enron, cur-
rent and former directors of Enron, and Enron’s auditor Arthur An-
dersen regarding, among other things, Enron’s contacts with the
government.

As part of its investigation, the Committee held a series of hear-
ings that looked at the actions of certain private and public watch-
dogs with respect to Enron, as well as at issues arising out of the
disastrous effect that Enron’s collapse had on its employees’ 401(k)
retirement plans.

In addition, Chairman Lieberman and Ranking Minority Member
Thompson released a number of staff reports on various aspects of
the Committee’s investigation. The first of those was a 101-page re-
port prepared by Committee staff (Financial Oversight of Enron:
The SEC and Private-Sector Watchdogs, S. Prt. 107-75 (October 7,
2002)) that set forth a summary of findings and recommendations
relating to the Committee’s investigation of both public and private
sector financial oversight of Enron, particularly by the SEC, the
stock analysts, and the credit rating agencies. The report detailed
a story of systemic failure by the watchdogs relied upon by the
public to properly discharge their appointed roles. The report con-
cluded that, despite the magnitude of Enron’s implosion and the
apparent pervasiveness of its fraudulent conduct, virtually no one
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in the multilayered system of controls that the public relies upon
detected Enron’s malfeasance, or, if they did detect it, did anything
to alert investors or correct the problems. The report included spe-
cific recommendations to the SEC.

The SEC. Staff found that the SEC failed to review Enron’s fil-
ings consistently or thoroughly and that, if the Commission
had done so, it might have raised red flags about some of the
company’s most troubling transactions. The report also found
that the SEC staff had made administrative determinations
that allowed Enron to engage in certain accounting practices
and exempted the company from certain regulatory require-
ments. The SEC then failed to monitor whether Enron was
abiding by conditions the SEC set in making these allowances,
and failed to check to see if the circumstances that warranted
the exemption had changed. The report called upon the SEC
to improve its performance by being more diligent and con-
sistent in reviewing corporate filings, devising effective criteria
to root out financial fraud, and leveraging technology to better
achieve this goal. The report also recommended the SEC make
further efforts to follow up on its own administrative orders,
grants and exemptions to ensure that they are being complied
with and that they remain warranted.

Stock Analysts. The report examined how stock analysts could
have continued to recommend Enron’s stock to investors until
the company’s end. The report concluded that Wall Street ana-
lysts are subject to too many pressures and conflicts to offer
the objective and hard-hitting analyses that the investing pub-
lic demands of them. The most significant source of pressure
on analysts is the investment banking relationship between
the companies they cover and the firms for which they work;
Enron, in particular, was an active customer of investment
banking services, and in at least one case appears to have used
the threat of withdrawing that business to produce a better
rating from an analyst than it would otherwise have received.
The report recommended, among other reforms, that the SEC
tighten regulatory requirements for stock analysts, mandating
that they be entirely separated and insulated from the con-
taminating influence of the investment banking interests of the
firms for which they work.

Credit Rating Agencies. The report also looked into how credit
rating agencies could have kept Enron’s credit rating at invest-
ment grade—meaning a safe investment—until just 4 days be-
fore Enron declared bankruptcy. The report found that credit
rating agencies failed to leverage their power and access to
benefit investors. The rating agencies appeared to take at face
value whatever Enron told them, and did not probe for more
information when Enron’s silence concealed potentially dam-
aging facts. The report recommended that the SEC set stand-
ards for the rating agencies’ work, monitor to ensure that they
operate in compliance with those standards, and then inves-
tigate when ratings significantly understate risks, as in the
case of Enron.
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On November 12, 2002, Chairman Lieberman also released a
Majority staff memorandum addressing FERC’s failure to monitor
aggressively the deregulated energy markets that Enron allegedly
abused, in conjunction with the Committee’s hearing on that topic
(Asleep at the Switch: FERC’s Quversight of Enron Corporation,
Hearing Before the Senate Governmental Affairs Committee, (S.
Hrg. 107-854, November 12, 2002, Vol. I at p. 220).) The Majority
staff memorandum found that FERC repeatedly failed to ask crit-
ical questions about Enron’s business practices—questions that
might have exposed the fissures in Enron’s fiscal foundation soon-
er, limited some of the abuses that occurred, raised larger ques-
tions about Enron’s trading practices, and spared investors, em-
ployees, and consumers some of the pain they later endured. The
report found a shocking absence of regulatory vigilance on FERC’s
part and a failure to structure the agency to meet the demands of
the new, market-based system that the agency itself had cham-
pioned. The investigation revealed that FERC did not fulfill its role
to protect consumers against abuses that can result if a market-
based system is not adequately regulated by those charged with
doing so. Specifically, the investigation looked at four areas in
which FERC had failed to adequately oversee Enron Corp.:

Wind Farm Transactions. The investigation uncovered a num-
ber of misdeeds in connection with certain wind farms owned
by Enron. Under Federal law, the wind farms were potentially
eligible for special rate treatment—that is, consumers could be
charged a higher price for the electricity they generated, but
only if the wind farms were not owned by a public utility or
any owner of a public utility—which Enron was. Enron filed
documents with FERC asserting, first, that it had sold 50 per-
cent of its interests in the wind farms, and, later, that it quali-
fied for an exemption from the law. Although both assertions
turned out to be untrue (among other things, the sales of
Enron’s interests turned out largely to be sham sales), FERC
never scrutinized Enron’s filings to see if the claims were sup-
ported. Instead FERC let Enron continue to charge the higher,
preferential rates. Only after the Committee’s investigation did
FERC open its own investigation into the wind farms—which
ultimately led to a settlement that will return over $50 million
to California ratepayers.

Enron Online. In May 2001—7 months before Enron declared
bankruptcy—FERC staff conducted an investigation into Enron
Online, Enron’s electronic trading platform. The inquiry in-
cluded an examination of the competitive advantage Enron On-
line provided Enron traders and whether that advantage could
be used by Enron to gain an unfair advantage in the market-
place. But the Committee staff’s report found that while FERC
staff members asked some of the right questions, they failed to
follow up on some of the most serious concerns raised and ulti-
mately settled for incomplete, unconvincing or incorrect an-
swers. It was not until March 2003—well after Enron’s col-
lapse—that FERC issued a staff report concluding that Enron
had in fact used Enron Online to manipulate the Western en-
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ergy markets and make significant additional profits for the
company.

Affiliate Transactions. Enron engaged in a number of inappro-
priate transactions among its many affiliates. In perhaps the
most striking of these interaffiliate transactions, Enron, short-
ly before its collapse, borrowed $1 billion through two of its
pipeline subsidiaries. The FERC-regulated pipelines subsidi-
aries secured the loans with their assets and in turn made un-
secured loans to the parent company. When Enron declared
bankruptcy, the pipeline companies (which did not themselves
file for bankruptcy) were left to pay off the debt, with signifi-
cant potential consequences for their ratepayers. A subsequent
investigation, begun some months later by FERC, challenged
the right of the pipelines to pass these costs on to their rate-
payers, but the Committee staff's report showed that FERC’s
modest regulation in this area had failed to prevent these and
other questionable transactions from occurring in the first
place.

Abusive Trading Practices During the Western Energy Crisis.
Publicly released documents show that Enron traders engaged
in abusive trading practices designed to manipulate the mar-
ket during the 2000-2001 Western energy crisis. The Commit-
tee’s investigation found that FERC, however, waited 2 years
after the first allegations of market abuse arose—and until
after Enron’s collapse—before beginning a formal inquiry into
the potentially abusive actions of individual companies. The
majority staff further found that this action came at the same
time that Enron, concerned about the future of energy deregu-
lation, was conducting an extensive public relations and lob-
bying campaign to influence FERC’s actions in California and
the Western markets. It was not until March 2003 that FERC
finally released a staff report concluding that Enron and a
number of other energy companies had in fact manipulated the
Western markets.

In sum, the majority staff's report found that FERC had dis-
played a shocking absence of regulatory vigilance in its oversight
of Enron. Based on its findings, the Majority staff recommended
that FERC take significant steps to restructure and reorient the
agency to more effectively oversee the new competitive markets it
has championed, including reorienting its mission toward more
proactive oversight and enforcement; reallocating its resources to-
ward monitoring and policing the energy markets; making coordi-
nation with other agencies an institutional priority; and improving
its internal communication and coordination practices.

Ranking Minority Member Thompson released minority views on
FERC and its oversight of Enron Corp. (November 12, 2002) (S.
Hrg. 107-854, Vol. IV at p. 682). The minority views asserted that,
while FERC may have had a previous record of failure, a number
of positive developments had occurred at the agency since the cur-
rent FERC Chairman had taken office 18 months earlier. These ac-
tions included proposed rules for regulating a deregulated, market-
based system, and the creation of an office of market oversight and
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investigation—designed to prevent a recurrence of the problems
highlighted by the Enron debacle.

Finally, on January 3, 2003, Chairman Lieberman and Ranking
Minority Member Thompson released a staff report on the Commit-
tee’s staff investigation into concerns about telephone calls made by
certain banks to governmental officials, purportedly in an effort to
obtain government intervention with the Moody’s credit rating
agency, which was threatening to downgrade Enron’s credit rating
in early November 2001 (Enron’s Credit Rating: Enron’s Bankers’
Contacts with Moody’s and Government Officials, Report of the
Staff of the Senate Committee on Governmental Affairs, S. Prt.
107-83). The report concluded that no improper influence was
brought to bear by government officials on Moody’s, and that the
bankers who contacted government officials regarding Enron and
its credit rating did not act contrary to law.

GOVERNMENT ORGANIZATION

The Committee continued to review proposals relevant to the or-
ganization of the Federal Government. Two of the proposals consid-
ered in the 107th Congress related to the government’s structure
of offices and agencies dedicated to environmental protection.

The Committee debated and endorsed a significant measure to
strengthen the Federal Government’s efforts to combat global cli-
mate change. “Climate Change Strategy and Technology Innovation
Act of 2001” (S. 1008) was introduced June 8, 2001 by Senator
Byrd and co-sponsored by Senators Stevens, Rockefeller, Collins,
Reid, Lieberman, Nelson, Voinovich, DeWine, Durbin, and Kerry;
the bill was referred to the Committee. The legislation would have
created an Office on Climate Change within the White House and
required the office to prepare a detailed strategy to stabilize the
concentration of greenhouse gasses in the atmosphere. The legisla-
tion also sought to create a new office within the Department of
Energy, with new funding, to research and develop technologies to
combat climate change. As Senator Byrd stated, “the legislation
would establish a regime of responsibility and accountability in the
Federal sector for the development of a national climate change re-
sponse strategy.” (Congressional Record, June 8, 2001, at S 6002)

At a July 18, 2001 hearing, the Committee heard testimony
about the growing threat of climate change and the need for a more
unified and active effort by the Federal Government to combat this
threat. The Committee subsequently approved the legislation by
voice vote on August 2, 2001. S. 1008 did not progress further in
the 107th Congress. A similar version of the legislation was ap-
proved by the Senate as part of omnibus energy legislation (S. 517);
however, that omnibus energy package did not become law.

The Committee also held a hearing on July 24, 2001, to consider
legislation, introduced by Senator Boxer, and cosponsored by Sen-
ator Collins and Senator Lieberman, among others, to elevate the
Flsnviror)lmental Protection Agency to a Cabinet-level Department

. 159).

REGULATORY OVERSIGHT

Investigation and Report on Regulatory Rollbacks: As part of the
Committee’s implementation of its mandate to oversee the effi-



13

ciency and economy of all branches and functions of government,
with particular references to the operations and management of
Federal regulatory policies and programs, Chairman Lieberman re-
quested information and documents from the Environmental Pro-
tection Agency (EPA) and the Departments of the Interior (DOI)
and Agriculture (USDA) regarding their consideration of the possi-
bility of delaying, suspending, rescinding or otherwise modifying
three finalized regulations. Following receipt of this information,
the Majority staff prepared a report for the Chairman, entitled “Re-
writing the Rules,” (S. Prt. 107-76, October 24, 2002).

The report reviewed the effect of a memo issued by White House
Chief of Staff Andrew Card, directing Federal agencies to hold in
abeyance recently issued regulations until they could be reviewed
by Bush administration political appointees. In particular, it exam-
ined the so-called Card memo’s impact on three important environ-
mental rules finalized before the Bush Administration came into of-
fice: (1) the USDA’s rule conserving roadless areas in national for-
ests; (2) the DOI’s rule regulating hard rock mining on public
lands; and (3) the EPA’s rule capping the permissible level of ar-
senic in drinking water.

The report was critical of the failure of the agencies to comply
with the notice and comment requirements of the Administrative
Procedure Act in delaying the rules. Based on a review of agency
documents, the staff further concluded that decisions to revisit the
three rules at issue appeared based on pre-determined decisions re-
garding the regulations rather than a documented, close analysis
of the rules or the agency’s basis for issuing them. With regard to
the rule protecting roadless areas in national forests, the staff re-
port concluded that USDA used a third-party lawsuit to undermine
the rule without taking public responsibility for its actions. The
staff report concluded that DOI’s decision to suspend parts of the
hard rock mining rule will allow mining projects that pose unwar-
ranted environmental and health threats to continue. The staff re-
port also concluded that EPA conducted a time-consuming and un-
necessary review of a decades-in-the-making rule limiting arsenic
in drinking water. Although the EPA Administrator had stated
concerns about “sound-bite rulemaking,” EPA documents generated
prior to her announcement that the rule would be changed re-
flected no visible comprehensive analysis, work product, or nar-
rative identifying the nature of the deficiencies in the science sup-
porting the rule.

The report also noted that the agencies planned further changes
in each of these rules. Accordingly, the report raised the concern
that any further actions undertaken by the agencies must be in full
compliance with the spirit and the letter of the law and must not
further erode environmental protections or rulemaking procedures.

Hearings on Environmental QOuversight and Legislation: The Com-
mittee held 2 days of hearings, on March 7 and 13 of 2002, to ex-
amine the Administration’s implementation of environmental laws.
Witnesses included EPA Administrator Christine Todd Whitman,
Connecticut Attorney General Richard Blumenthal, former Director
of the Office of Regulatory Enforcement at EPA Eric V. Schaeffer,
and academics and policy advocates involved with environmental
issues. Several of the witnesses questioned the Administration’s
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commitment to vigorous environmental enforcement, or spoke from
personal experience of the harm they had witnessed from specific
acts of environmental degradation. EPA’s Administrator Whitman
testified on behalf of the Administration. She called for greater bi-
partisan cooperation on environmental policy, and described the
Administration’s Clear Skies proposal, which she testified was
aimed at achieving reductions in several air pollutants emitted by
power plants.

GOVERNMENT WORKFORCE IMPROVEMENTS

The Committee rep